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Meredith Jones
Chief of the Cable Services Bureau
Federal Communications Commission
2033 M Street, NW
Room 918
Washington, D.C. 20554

Re: Pmgranmi. External oms Confidential ContnJl.1s

Dear ~. Jones:

On behalf of numerous cable television programmers and operators represented
by this finn, we seek clarification as to the process under which cable operators may pass
through external costs pursuant to Section 76.922(d)(3). In the next few weeks cable operators
will begin filing FCC Form 1210 to reflect increased prograrmning costs as external pass
throogbs on both their lmic cable service tier and cable prograrmning service tier. The FCC
Fonn 1210 requires operators tc )I'Ovide the specific aggregate inaease or decrease in
programming costs on a tier by tier basis. (See FCC Fonn 1210, page 4, Module B).I We seek
clarification that in requesting approval ofexternal programming cost pass throoghs on the basic
level ofservice, cable operators are not required to provide individual programming contracts to
local franchising authorities.

1 Also see FCC Fonn 1200, Modules B and I which require the same aggregate
programming cost disclosmes.
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Programming affiliation contracts are negotiated individually with each cable
company and include MSO-wide national agreements. The negotiations and the resulting contract
between the programmer and the cable company are often extraordinarily complex, contentious
and, almost without exception, confidential. For most programmers, affiliation contract rates,
terms and conditions vary from MSO to MSO with a multitude offactors affecting programming
rates. Variables such as subscriber guarantees, penetration triggers, possible programming
surcharges for new programming acquired dwing the term ofthe contract and many other factors
all can play a role in establishing the rate structure or fonnula by which a cable company's
programming rates will be set. Numerous other affiliate contract provisions (ilie geographic
scope of the license granted, the uses which may be made ofthe programming, and other aspects
of the contractual relation) are also subject to e:Jensive negotiation and are established on a
company by company basis. The underlying premise allowing programmers to negotiate these
contracts is that all such contracts will remain confidential. This traditional understanding of
confidentiality between the programmer and the cable operator has helped to ensure successful
negotiations over the past several years and has helped in the development ofnew programming
SClVlces.

Programmers certainly will seek to enforce contract confidentiality provision~ in
the context of operators seeking external cost approvals from local franchising authorities.
Because the FCC Form 1210 specifically requires aggregate programming cost increases or
decreases, it is our understanding that franchising authorities will not be 3l10wed to request
individual programming contracts. However, we are concerned that some franchising authorities
may request programming contracts and that when operators justifiably refuse to provide such
contracts, the external programming cost pass through will be denied or delayed. We also fear
that this will become a tactic ofwidespread use for delay or denial ofall programming cost pass
throughs - whereby the Form 1210 process will essentially grind to a halt. Such a result would
directly conflict with the Commission's efforts to ensure that cable operators have the ability to
pass through programming costs on a timely basis. (See FCC Rule § 76.922(dX3Xi) allowing
for quarterly external pass throughs). The clarification sought here is necessary to ensure that
the orderly external programming cost process envisioned by the Commission not be derailed.

In addition to programming contract confidentiality requirements, there are both
practical and legal reasons operators will not provide programming contracts to franchising
authorities - even under a promise of confidentiality from the franchising authority. On a
practiad leve~ the concept of making these confidential programming contracts available to
potentially thousands ofindividual franchising authorities virtually ensures that the confidentiality
will not be maintained. Even With the best of intentions, such massive distribution of
confidential contracts will quickly result in public disclosure. Further, in certain states,
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mlBlicipalities do not have the legal ability to maintain confidentiality. In Florida, for example,
the state public records law does not recognize the confidentiality of fmancial data and
proprietary business information. Any submission ofsuch information to a municipality would
be deemed available to the public. Fla. Stat §119.01-.l6 Thus, for both practical and legal
reasons, providing confidential programming affiliation contracts to franchising authorities across
the country will result in the public disclosure of those contracts.

While we believe this clarification is essential to an orderly FCC Fonn 1210
process, we also recognize certain franchising authorities will want some accountability regarding
the Fonn 1210 aggregate programming cost figures provided by operators. We believe that such
accountability can be pro" ided as follows:

1. The operator submits FCC Fonn 1210 with all appropriate aggregate
programming cost increases or decreases provided. If the franchising
authority is satisfied with these nwnbers and does not request any backup
accounting, the Fonn 1210 process moves forward as contemplated by the
Commission.

2. If, after receiving the Fonn 1210, the franchising authority requests an
accounting of the aggregate 1210 programming cost increases, the cable
operator can meet this request by providing a certification from an
independent accounting finn retained by the cable operator to review the
relevant programming contraM.s and to calculate the appropriate
programming cost increases or decreases. The accounting finn selected by
the cable operator must be a recognized and established accounting finn.
The cost of the acco\D1ting certification would be borne by the cable
operator. Upon receipt of the acco\D1ting certification, the Fonn 1210
process would proceed without delay.

3. If after receipt of the accounting certification, a franchising authority
desired further verification, a request to the Federal Commwrications
Commission could be made for an in C3IJID review of the programming
contracts in question by the Commission. Pending Commission review,
however, the Fonn 1210 process would not be delayed. If the
Commission's in camera review ultimately determined that the
programming cost figures provided by the cable operator were inaccurate,
appropriate refunds and/or forfeitln'es could be ordered. lbe benefits of
streamlining any programming contract review to in camera Commission
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review are many. First, the likelihood of inadvertent and inappropriate
disclosure of confidential inf~nnation is dramatically reduced when that
review is confined to a single .f~~ agency as opposed to potentially
thousands offranchising authorities. Second, most programming affiliation
contracts with cable MSOs are MSQ..wide, thus allowing the Commission's
review of one contract to cover potentially thousands of franchising
authorities with a unifonn answer. Third, given the complexity of some
of the pricing structures discussed above, the Commission will be better
prepared to review such price structures than will be individUal franchising
authorities. Fowth, franchising authorities will not be required to spend
significant fees on consultants to review the same national MSO contracts
the Commission could review once. Fifth, because franchising authorities
will have the assurance that the veracity of programming cost increases
can be reviewed by the Commission, it is much more likely that
franchising authorities will recognize that there is no incentive for a cable
operator to misrepresent such programming costs and, therefore, the entire
Fonn 1210 process will move forward more smoothly with minimal
contract review requests.

We believe that this procedure would be fully consistent with the annoWlcement
in 177 of the Third Report that "franchising authorities are entitled to request infonnation,
including proprietary information, that is reasondJJy necessay to make a rate determination, ...
to ensure the validity of the information provided in order to arrive at a determination of the
reasonableness of the rates proposed . .. .tI The process of certification and Commission in
camera review ensures the validity of the infonnation while avoiding the unnecessary disclosure
of confidential programming contracts. It is also analogous to the protections afforded to the
confidential infonnation relied upon by Local Exchange Carriers in SCIS Disclosure Order, In
the lvfatter of Commission Requirements for Cost Support Material to be Filed With Open
Network Architecture Access Tariffs, 7 FCC Red 1526 (1992).

The Fonn j210 process for programming cost externals will begin next month.
Further, this same external programming cost issue arises in many Fonn 1200 filings which are
imminent We therefore respectfully request that the Commission provide an expedited
clarification so that the FCC Fonn 1200 and 1210 process may move forward.
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Should you desire additional infonnation, please feel free to contact the
mdersigned.

Sincerely,

Wes Heppler
Paul Glist

cc: Merrill Spiegel (Commissior.~ Hundt's Office) (via Hand Delivery)
Maureen O'Connell (Commissioner Quello's Office) (via Hand Delivery)
Lisa Smith (Commissioner Barrett's Office) (via Hand Delivery)
Jill Luckett (Commissioner Chong's Office) (via Hand Delivery)
Mary Mctvfannis (Commissioner Ness' Office) (via Hand Delivery)
William Johnson (Cable Bureau) (via Hand Delivery)
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(202) 452-0067

Meredith Jones
Chie( Cable Services Bureau
Federal Communications Commission
2033 M Street, NW
Room 918
Washington, D.C. 20554

Re: PmIJ....Ex1mJaI Com - Confidential Cotmc1s

Dear Ms. Jones:

The pmpose of this letter is to again request expedited clarification from the
Commission regarding the programming contract review process discussed in our August 8,
1994 letter. Additionally, this letter will address certain claims made in an October 20, 1994
letter to you from the law finn of Miller, Canfield, Paddock and Stone ("Miller, Canfield").

Regarding the Miller, Canfield letter, it is certainly not swprising that city
consultants would prefer that thousands of individual franchising authuities each review
confidential progrannning contracts in order to verify the aggregate progrannning cost
externals. This would aeate the most time-consuming, labor intensive and inefficient
regulatory enterprise imaginable within the Cable Act's rate regulation framework. Although
such a process would be a bonama for attorneys representing :franchising authorities (and
cable attorneys for that matter) it is simply bad cormmmieations policy. The Miller, .Canfield
letter incorrectly states that the Commission might be required to review "thousands" of
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programming contracts. The reality, of course, is that the~ majority of all cable franchises
and subscribers are covered by 'MSO-wide programming contracts. Each MSOs programming
contracts will be identical for the thousands of franchise areas the MSO serves. This is the
critical point of our August 8, 1994 proposal - the Connnission can efficiently and unifonnly
review these programming contracts to ensure that such programming externals are interpreted
consistently nationwide. Further, the Commission will have the opportunity to review these
&IDe MSO-wide programming contracts in its cable programming service tier rate
proceedings. The~ way there will be "thousands" of programming contract reviews is if
consultants for the thousands of individual franchising authorities are allowed to review these
program contracts time and time again on a franchise-by-franchise basis.

As the Commission well knows from its programming access proceedings,
virtually every cable programmer requires confidentiality in their programming contracts. The
process proposed by Miller, Canfield of allowing every franchising authority to decide
whether they deem such programming contracts to be sufficiently confidential is an invitation
for massive administrative delay - rendering programming pass through incentives
meaningless. It is an obvious and easy strategy for a franchising consultant to advise a city
to ask for every confidential programming contract as a pre-condition to approving external
programming cost increases.

As opposed to unending delays and programming contract disclosure litigation
on a franchise-by-franchise basis, there are mnnerous benefits of streamlining programming
contracts review to an efficient in camera Commission review process.

18767.1
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First, the likelihood of inadvertent and inappmpriate disclosure of
confidential infonnation is dramatically reduced when that review is
confined to a single Federal agency. On a practical level, it is simply
unrealistic to imagine that thousands of franchising authorities will
maintain the confidentiality of these programming contracts - most of
which are national in scope.

Second, because most programming affiliation contracts are MSO-wide,
the Commission's review of one contract will cover potentially
thousands of franchising authorities and provide a uniform answer.

Third, in the context of its review of cable programming service tier
rates, the Commission will have the opportwlity to review many, if not
all, of the same nation-wide contracts. .



i~ .... 4- .•

COLE. RAYWlD & BAAVEAMAN. L.L.P.

Meredith Jones
October 28, 1994
Page -3-

• Fourth, given the complexity of some of the progrmmning contract
pieing structures, the Commission will be better prepared to review
such pice struett.n"eS than win individual franchising authorities.

• Fifth, franchising authorities will not be required to spend significant
fees on consultants to review the same national MSO contracts the
Commission could review once.

• Sixth, because franchising authorities will have the assurance that the
veracity of programming cost increases can be reviewed by the
Commission, it is much more likely that franchising authorities will
recognize that there is no incentive for a cable operator to miSIeptesent
such programming costs and, therefore, the entire Form 1210 process
will move forward more smoothly and with minimal contract review
requests.

• Seventh, allowing the external programming cost increases to go into
effect subject to any adjustment required by FCC review will ensure
that there is a legitimate incentive to add or improve such programming
and that such incentives will not be stymied by the endless delay of
local contract reviews. Further, the Commission's authority to order
refunds and impose sanctions on a national basis for any inaccurate
:MSO-wide programming externals virtually will ensure that such
inaccuracies will not occur.

Finally, we would note that this has nothing to do with interfering with a local franchising
authority's right to regulate rates, but has everything to do with ensuring an efficient process
for confinning the accuracy of numbers provided to those franchising authorities.

As predicted in our August 8 letter, the Form 1200 and Form 1210
programming external pass through process has now reached a point requiring Commission
guidance regarding these confidential programming contracts. Requests for such
programming contracts has now begun to stall the programming incentive process. To ensure
that the Commission's goal ofencouraging the provision of new programming services is
realized - rather than ground to a halt in thousands of local contract review proceedings 
the Commission should provide an expedited clarification so that the FCC Form 1200 and
1210 process may move forward.
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Should you desire additional infonnation, please feel free to contact the
Wldersigned

Sincerely,

Itf'1WlNt~~
Wesley R Heppler

cc: Blair Levin (Chief of Staff, Chainnan H\U1dt's Office) (via Hand Delivery)
Merrill Spiegel (Chainnan HWldt's Office) (via Hand Delivery)
Maureen OConnell (Commissioner Quello's Office) (via Hand Delivery)
Lisa Smith (Commissioner Barrett's Office) (via Hand Delivery)
Jill Luckett (Commissioner Chong's Office) (via Hand Delivery)
Ma1y McMannis (Connnissioner Ness' Office) (via Hand Delivery)
William Jolmson (Cable Bureau) (via Hand Delivery)
Pattick 1. Donovan (Acting Chief, Policy & Rules Division) (via Hand Delivery)
Joseph Van Eaton (Miller, Canfield, Paddock and Stone)
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OOCKET F1LE OOPY ORIGINAL J.mes O. Robbins

TIle 1IoDonWe:Reed E. HutIdt
FedInIC~Commission
1919 M Street. NW, lloom 114
WubiDgton, DC 20554

Dear Reed:

I am wriUDa to express my &Rve CODCCl1l about the resolution ofthe cable "Ioina
fOlWlrd" proceediDa.

When~ its Februizy 1994 order requiriD. cIb1e operaton to reduce their rqulated
rates by 17~ tile C~yjOJlItreuedthat cable systems would DODetheIess be
Jiwn strong iDceDtives wader its rules to add the DIW proJl'UI1IDiIw services that have
been the hallmark ofcable's success with consumers. This mesS81e was reinforced by your
speech before the industry It the NCTA CODYention in May.

In response to the COIDIIIiIIion's request for IdcIitionaI tboupu IDd data on how the
,oilll forward IU1es mipt be mfted to provide such iDceDtiva, the industry labored over
the summer aDd reached a COIlICDSUS polition. The JipificaDce ofthis accomplishment
caIIDOt be UDdentated, Jiven the diverse iattreltS involved. The CODHIlSU' position is
supported almost UDIJimoully by operators and prosrammers, large enterprises and small
start-up companies alike.

As you know, the CODseBlUS oftbe industry is that recovery ofa mark-up ot2S cents, plus
the proJl'lDllic:ense fee, i. needed to incetM2c openton to add new prosram services to
replated tiers. In recopitioD ofconccms tbat rata DOt riJe too quiddy in any ODe year,
the indUSb)' bas also pI'OpOIed that an aanual cap ofSI.SO be pIaceIl OD ratei:nen:ues due
to the addition ofsudl dna"'. FmaI1y, ill hopes ofJeCUriDI.....certainty in the
application oftbe CommitIioa's aIa CIlte rules. the iDdUlb'y bu sugated that, ill
addition to the IS fidon uJed to ideDIifY rate evuions. • Msate~ be created to
assure cable operators that certain packages of.la cane channels will not be reauJated if
spcc:ific restrietioll5 are foUowed. ~

No. of CoPies rec'd
ListABCOE
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This CODIIUUS is not siIIIpIy a political accommodation ofdi~views. To the
contruy, it is bued 011 the NII-life expen.ee. ......and butiDcujudpwnt of
pqrunmers IDCl opcrllOl1. IndeecI. die propoIId Saura _ supponecI by ICYC'I1 soUDd
ecoDOmic ItUclieI ia.. record, u well .. Cox's own aaIyIis ofreplaEed rates which it
hu submitted to the ComailsioD. (see Cox EaterpriIa, Inc. POIibon Paper on FCC
Cable "GoiDS Forward" Proposals, submitted September 26, 1994)

DeIpite the record support for the industry'. propou1, however, Cox hu h_d that the
CommissiOJl may be COIIIideriDa numbers that are "'cantly low«. I urp you to
MUite carefidIy the record evidence lUICl Jive me industry an opportuaity to respond to
lIlY CODCeI"DS you may "ve about that evidence before you rach a deciJioa ill this area.
Cox JtroDaIy beJieva tbIt rules which 1iJaiIC&Ddy cIiJcouIlt the iDdustJYs fiaures will
retUlt ill the COII1inued ......08 oftbe proJrIBIIiIw marketplace: new charmels simply
wiD DOt be added to reauI-ed tiers. This rault would be disastrous for operaton,
proJraDmleI'IlDd, ..importantly, COIIIUDIefS, who v«y much desire to purcbue the
new prosrammina thIt systems aDd prosnmmers wish to provide.

Cox also is ememeIy concemed that the Commillion may be plInniDa to severely curtail
operators' 11exibility with nepect to ala carte pICbps. N expIainecI in its previous
fiIiep 011 this issue, Cox will be unablc to COIII!1UDicate with its subscribcrs in a ~OO

channel world ifit is precluded, U a practical matter, ft'omjoiDtly lDIrketiD. a la cute
cbInDeIs. It aJso must rctaia the flexibility to rwranae its service oJfcriDp to best
respoad to consumer lIIdIor competitive cIemInds - particularly in view oftile increuinl
competitiOIl from other multiehaDnel video proviclen that the Commission is actively
promotina. Cox eamest!y believes that an apprapriate policy IOlutiOIl can be cnfted that
preserves this Deaded tIexibility (and the service innovation that results) while still
preventing possible rate evasions.

W1tb. the CommiuioD's VDl JUlina today and the potentiallllelpf'neSl ofwhlt we
believe may be in the "aoma forward" rules, it certainly adds to the urgCDcy ofupgradel
rebuild relief'at the earliest possiblc morneat.

I would be happy to cliJcuu my concems with you in more detail. Please let me know ifI
can be offiuther usistance.

10IVmb
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UNITED VIDEO, A UVSG COMPANY

May 6,1994

Alexandra Wilson
Acting Chief, Cable Services Bureau
Federal Communications Commission
2033 M Street, NW, Ninth Floor
Washington, DC 20554

Dear Ms. Wilson:

I am writing to bring to your attention a serious problem United Video has
identified with the FCC's recently released "going-forward" regulations. Ifnot
addressed by the Commission, this problem will deter cable operators from
adding distant broadcast signals to their cable line-ups. Therefore, we are
suggesting a change in the Commission's approach which will ensure that the
Commission's rules treat all types ofprogramming equally and don't
inadvertently favor one type of program service over another.

United Video is mindful of the complexity of these issues and commends
the Commission for its hard work. We appreciate the Commission's well
intentioned attempts to address the concerns of the programming industry by
permitting cable operators to mark up programming costs and to adjust rates for
each channel added. Although a step in the right direction, these "incentives" do
not address what we see as the fundamental problem with the Commission's
going forward regulations: Cable operators and programmers are no longer able
to time the addition ofnew program services with rate adjustments needed to
cover the expense of adding new program services.

Since the purpose of this letter is to highlight a specific problem with the
Commission's going forward scheme and those program services which are
subject to copyright payment under the compulsory license, I will not go into
detail on the appropriateness of the mark up or the per channel adjustment at this
time. United Video intends to address these issues in greater detail by filing a
Petition for Reconsideration.

JEFF TREEMAN

PRESIDENT

No. of Copiesrec'd~
List ABCOE ------rt
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As the Commission has correctly noted, copyright fees are a legitimate
program cost for cable operators. Where the regulations fall short is that they
treat all programming costs alike even though copyright fees for distant
broadcast signals differ from other program costs in several significant respects.
These differences make the Commission's proposed method of recovering
program costs unworkable for the recovery ofcopyright fees for distant
broadcast signals and will discourage cable operators from adding superstations
in the future. While all cable operators will have to make major adjustments to
accommodate the Commission's going forward scheme, for copyright payments
the adjustment is likely to be so great that operators simply will not add these
program seTVlces.

There are two program costs associated with carriage ofdistant broadcast
signals: a per-subscriber service fee paid to companies such as United Video and
a copyright payment paid to the Copyright Office. For the purpose of
calculating copyright fees, the calendar year is divided into two copyright
periods lasting six months each. Copyright fees are due at specific times as set in
the statute and its implementing regulations. For the first copyright period,
which runs from January 1 through June 30, cable operator payments are due
between July 1 and August 29. For the second copyright period, which extends
from July 1 to December 31, payments are due between January 1 and March 1.

Unlike licensing fees or other program costs for non-broadcast
programming, cable operators and programmers cannot time the payment of
copyright fees for broadcast signals so as to minimize the effect of the
Commission's quarterly filing requirement for external cost pass-throughs.
Copyright fees are payable semi-annually only at the dates specified.

Second, cable operator liability for copyright includes the entire copyright
period in which the distant broadcast signal is added. This means that a cable
operator which adds a distant broadcast signal on the last day ofa copyright
period must pay copyright for the entire six month period. Conversely, if a cable
operator drops a distant broadcast signal on the first day of a copyright period,
the operator remains liable for copyright fees for the entire six month period.
Consequently, even if a cable operator wanted to, it could not time additions of
superstations for the last day of a calendar quarter in order to receive more
advantageous treatment under the Commission's proposed timetable for •
recovering external costs. Cable system operators cannot prepay these fees.
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Finally, cable operators cannot negotiate more favorable copyright with the
progra.rn..'T!~r for carriage ofdistant broadcast signals. Copyright fees are set in
statute and are oased generally on a percentage of the cable operators' applicable
gross receipts.

Under the Commission's "going -forward" regulations, a cable operator is
not permitted to pass through programming costs until they are incurred. Even
though under copyright law a cable operator "incurs" liability on the day a
distant broadcast signal is added (and that liability extends for the entire six
months of the copyright period) the statutorily set payment schedule for
copyright bars the operator from even initiating the process of passing through
its legitimate program costs until well after the time the operator first incurs
copyright liability.

By contrast, an operator can begin recovering the program costs associated
with adding a program service not subject to statu~ory copyright payment much
sooner. Indeed, an operator adding a new channel on the last day ofa quarter
can initiate the process to recover program costs the next day. The inability of
cable operators to control the timing, amount or terms of copyright payments
and the fact that copyright fees can be substantial will act as a significant
deterrent to adding distant broadcast signals to cable systems.

To ensure that all program costs are treated similarly, United Video
requests that the Commission allow operators to begin passing through statutory
copyright fees associated with the addition ofa distant broadcast signal when the
signal is made available to subscribers. This could be accomplished ifcable
system operators are permitted to include estimated statutory copyright costs
and carriage fees for distant broadcast signals on a Form 1210, provided that the
distant broadcast signal is launched within 30 days of the date of the data used in
the Form 1210 filing. As explained previously, the way statutory copyright fees
are calculated makes addition ofdistant broadcast signals at the end of the
quarter impractical. This means that cable operators are denied the opportunity
to commence superstation carriage on those dates and take full advantage of the
Commission's going forward regulations. By contrast, cable operators adding
program services not subject to statutory copyright payments can take advantage
of this timing to minimize the impact of the regulations. The change United
Video seeks is necessary to prevent the Commission's rules from favoring one
type of programming service over another.
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Should the Commission determine that this matter would be better
addressed in a Petition for Consideration, United Video respectfully requests that
operators be allowed to begin passing through statutory COpyright fees
associated with the addition of a distant broadcast signal in the 't~~~er following
when the distant broadcast signal is added until the reconsideration process is
completed. At a minimum this would permit an operator adding a distant
broadcast signal on July I to initiate the process of recovering copyright
payments on October 1 as is the case with other programming costs. While
program services which are subject to statutory copyright payment would still
receive less favorable treatment under the Commission's rules under this .
scenario, it would accord distant broadcast signals more equal treatment than is
currently the case.

Sincerely,

Jeff Treeman
President
United Video

JT/gm

cc: Chairman Reed E. Hundt
Commissioner James H. QueUo
Commissioner Andrew C. Barrett
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National Cable Television Association Daniel L. Brenner
Vice President tor Law &
Regulatory Policy

1724 Massachusetts Avenue, Northwest
Washington D.C 20036-1969
202 775-3664 Fax 202 775-3603

October 21, 1994

Delivered by Hand

Ms. Meredith Jones
Chief, Cable Services Bureau
Federal Communications Commission
2033 M Street, N.W., Room 918
Washington, D.C. 20554

Re: Goin~ Forward. MM Dkt. 92-266

Dear Ms. Jones:

t66ll Z130

We understand that the Commission is considering the possibility of allowing cable
operators to add new networks to regulated tiers on an "incubation" basis. Under this
arrangement, the operator would place a network new to the operator's system on a regulated tier
for some period of time during which subscribers would have the opportunity to sample the
programming offered by the network. After some period of time, the operator would be free to
migrate the incubated network to an a la carte or other status, thereby freeing up a channel slot
on the regulated tier for other services and permitting individuals who wish to continue to
purchase the incubated service to do so.

One of the issues that has arisen in establishing an incubation policy is the allowable
term for incubation after which an operator would no longer be free to migrate the channel
without the channel losing its "incubated" status. (This question is in distinction to the situation
where a network has long been on a regulated tier and is migrated off by the operator to an
a la carte channel.)

We believe that the Commission should not establish a precise number of years before an
operator must migrate an incubated network or the network loses its incubated status. Each
programming network will develop its own audience in its own distinctive way. Some networks,
containing programming elements that are well known and established to audiences will likely
generate audiences much more quickly than more niche-type programming services that will
have to find their audience. Furthermore, those networks that receive wide-scale carriage early
(for example, networks that may be added pursuant to a retransmission consent agreement
between operators and programmers) may have a different pattern of audience development than
a network without a large initial audience. We believe that it would make more sense to allow
the incubation policy to proceed through negotiations between programmers and operators to
assure that marketplace forces rather than government fiat determine the appropriate length of
the incubation period.

No. of CoPiesrec'd~
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Nevertheless, the Commission may wish to establish an incubation period. We have
spoken with a number of our programming companies to detennine the typical length of new
network carriage contracts in the industry. While there is no set standard length, a five-year
program contract is not atypical of the industry. Therefore, should the Commission detennine
that establishing an incubation time limit is necessary to protect the public interest, we would
suggest five years as a reasonable time limit after which a network could not migrate from the
regulated tier without being treat~d as other than an "incubated" service.

In terms of establishing a limit, matching the allowable incubation period with the
network contract carriage limit makes considerable sense. The length of a carriage contract, as
established by industry practice, reflects the judgment by both the operator and programmer as
to an appropriate period during which the operator can measure the desirability of a particular
service for its intended audience. It also pennits the program network to have an opportunity to
renegotiate the tenns under which it will be carried, in the event that the operator wishes to
continue to carry the network at the end of the contract period. To establish a shorter time limit
for either party would establish an artificial limitation, imposed by government regulation, on
the nonnal workings of the programming contract market. It might discourage an operator to
even consider a network for incubation if it believed that it could not make a "stay or go"
decision within the time limit. This would eliminate a carriage option for some networks and
distort, by government policy, a result that might otherwise obtain.

Moreover, to the extent that consumers are affected by any migration of an incubated
network, it is difficult to imagine a situation where at least some consumers would not be upset
by migration even after a few weeks whereas other viewers, who may never sample the service
or have no interest in it, would never even notice the change. This variation in consumer
reaction to migration (along with the fact that the migrated channel will in all probability be
replaced by another service, which might well appeal to a yet unserved part of the operator's
market) makes reliance on consumer expectations an unreliable basis on which to determine the
proper incubation period.

Therefore, we suggest that a typical program contract tenn, such as the five-year period,
would be an appropriate limit if any limit is to be set at all.

Sincerely,

~~-

DLB:tkb

cc: William F. caton, Secretary
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Ms. Meredith J. Jones
Chief, cable Services Bureau
Federal Communications Commission
2033 M Street, N.W., Room 918
Washington, DC 20554

Dear Ms. Jones:

OCtober 14, 1994
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We understand that the Commission is considering modifying certain of the
previously-announced rules as part of the current "going-forward" rulemaking. In
particular, it is reported that the Commission may take away the cable operators' right to
apply a seven and one-half percent markup to increases in license fees charged by
programming services on regulated tiers. USA Networks believes that deletion of the
markup would be inappropriate, would serve no public policy and would be at cross
purposes with other actions which the Commission is contemplating.

There is a serious disconnect between solving the problems associated with the
addition of new services and reopening the 7.5 percent markup on license fee increases
for established services. An essential purpose of the 7.5 percent markup was to provide
cable operators with an incentive to retain existing services within regulated tiers. This
is unrelated to the need for other incentives to encourage the addition of new services.
The fact is that there has not been significant substitution in regulated tiers. To that
extent, at least, the markup has worked. The last thing that the industry needs is for the
Commission to reverse a policy it adopted only recently. If the Commission were to do
so, partiCUlarly when no comment was sought regarding this matter, it would only
undermine the industry's confidence that it can rely on rules promulgated by the
Commission.

Deletion of the 7.5 percent markup would seriously disadvantage existing networks.
While we believe that the percentage level is too low, it does provide cable operators with
some incentive to maintain stability of services in regUlated tiers in the face of increasing
costs associated with the carriage of those services. If anything has been clearjn the last
18 months, it is that cable operators must be given some economic incentive, beyond the
literal calculations of the benchmark rates, to maintain the level and quality of service in

No. of CooieIrec'd~
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regulated tiers and must be given a gr88ter incentive to add seMces to these tiers. From
our discussions at the Commission, it app..-ed that 1hIs fact .... been recognized and
that cable operators wi receive a markup for adding services to regulated tiers. We
cannot understand why the pass-throughs with resped to existing services should be
treated differently.

We also understand that the Commission is considering limiting the period of time
in which new services may be -incubatecr on regulated tiers. We believe that such a

~ decision is best left to the mar1<etpIace. With the plethora of viewing alternatives available.
It iZkes time for a subsaiber to become acquainted with newty-added services. We see
no reason for the Commission to set an artificial time Omit by which a new service must
be taken off a regutated tier.

At the risk of being repetitive, the primary problem facing both cable operators and
programming services is uncertainty regarding the addition of new services. This
uncertainty has led to 18 months of stagnation that has adversely affeded every fledgling
and new programming service. We urge the Commission to provide the industry with a
comprehensive set of going forward rules with resped to new services.

If you have any questions regarding our views, please feel free to call me diredly
at (212) 408-8850.

Very truly yours,

~/f~
Stephen A. Brenner

cc: All Commissioners
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Kathy Wallman, Esq.
Common Carrier Bureau Chief
Federal Communications Commission
1919 M Street, NW
Washington D.C. 20554

Dear Ms. Wallman:

I wanted to thank you for taking the time to speak with me last week. I also
wanted to reiterate that for new services, like the Sci-Fi Channel, it is crucial that the
Commission not to detay its issuance of the "going-forward" rules. The simple fact is that,
in the absence of such rules, cable system operators have no meaningful incentive to
launch new channels, and in some cases, do not even know how to do so.

If you have any questions or issues which you would like to discuss, please feel
free to contact me at any time.

Sincerely,

~(?~
Stephen A. Brenner

SAB:dh

No. of~ retfd\~
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October 24, 1994

The Honorable Reed E. Hundt, Chairman
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, D.C. 20554

Re: Elimination of7.5% Programming Mark-up

Dear Chairman Hundt:

y? -- 26'6
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On behalf ofBlack Entertainment Television ("BET"), I am writing to express my concern
about reports that the Commission may decide to eliminate the 7.5% markup on increases in
existing programming services. Such a step would frustrate the ability of existing cable networks
to continue to enhance the quality ofttleir programming because it reduces the incentives of cable
operators to pay increased fees for such improved programming.

As you may be aware, BET and many cable operators and cable programmers have filed
Comments suggesting to the Commission that it replace the 7.5% markup in its "going-forward"
rules with a markup of a flat amount of each added channel. 1 There have been reports that the
Commission is considering replacing the 7.5% markup in its going-forward rules with a markup of
a flat amount, and that would clearly be a step in the right direction. But there have also been
reports that the Commission may eliminate the markup that applies to increases in costs of
programming carried on existing chaffi.ds--and that would clearly be a step in the wrong
direction.

This is a ma~ter of extreme importance to BET. We are no longer a fledgling service;
BET has been in operation for 15 years, and we are now carried on cabie systems serving over 35
million subscribers. But ifwe are to continue to grow our service, we will need to invest in
quality programming that meets the still unfulfilled needs, demands and expectations of our
viewers. To do this, we need to increase, periodically, our fees to cable operators. And we may
not be able to do so if the effect is to erode the operators' margins. I have no doubt that

, subscribers will be willing to pay increased rates for the high quality programming that we will
continue to add to our service. But cable operators may not be willing to pay increased fees
unless they are able to recover some additional profit in return for their additional investment. .

BET proposed that an additional "minority programming incentive" be incorpcrrated into
such a mark-up scheme. This incentive would double the amount of the mark-up for minority

programmers. ~
No. of Copies rec'd
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Accordingly, I strongly urge the Commission to retain the 7.5% markup on additional
programming costs incurred in connection with existing channels ofprogramming and to replace
the 7.5% mark-up with a flat markup. Retaining a markup of some form for existing channels is
appropriate and necessary to ensure adequate incentives to invest in improvements in existing
program servIces.

Robert L. Johnson
President and ChiefExecutive Officer
BLACK ENTERTAINMENT TELEVISION, INC.

Enclosure

cc: Honorable Andrew C. Barrett
Honora~leRachelle Chong
Honorable Susan Ness
Honorable James H. QueUo

vMeredith Jones, Chief, Cable Services Bureau
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TALLAHASSEE. FLORIDA~1010

DEPARTIENT OF LEGAL AFFAIRS

THE CAPITOL

October 17, 1994

ROBERT A. BUTTERWOR11I
Attonuy Genertd
StDU ofFloridtJ

Dear Chairman Hundt:

The Attorneys General of the States of Arkansas, California, Connecticut,
Delaware, Illinois, Kansas, Kentucky, Louisiana, Michigan, Minnesota, Nevada,
Pennsylvania, Rhode Island, South Carolina, Vermont, Washington and Florida are
concerned that certain cable companies are attempting to persuade the
Commission to adopt regulations regarding "a la carte" services that would allow
cable operators to dupe the public into paying for services that have not been
affirmatively requested by name.

As you are aware, state Attorneys General throughout the country are interested in
working with the Commission to ensure that regulations adopted to implement the
1992 Cable Act provide American consumers with the positive benefits Congress
intended. To this end, we commend the Commission's current regulations which
meet the Congressional mandate that negative option marketing be prohibited and
recognize the states' long standing consumer protection role in such matters.

Recently, eight states filed suit against Comcast Cable Communications alleging
that Comcast's marketing of two new services, Valu-Pak and CableGuard, violate
the respective state Unfair or Deceptive Trade Practice statutes. We contend that
the company has used negative option billing to automatically charge consumers
for these so-called "optional services". Our concerns focus on the manner in which
these services are being marketed, not the amount charged to receive these
services or if these services are offered on an "a la carte' basis.

These lawsuits are not an attempt to become cable rate regulators or to otherwise
expand state jurisdiction in this area. Rather, the states are continuing their efforts
to protect consumers against negative option marketing. As Senator Gorton noted
positively on the Senate floor when he urged for the 1992 Cable Act's passage,
eleven states took similar enforcement action in the summer of 1991 to halt the
negative option marketing of the "ENCORE" channel by TCI.

No. Of Copies rec'd \~
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The States commend the Commission's efforts to meet the Congressional mandate
that negative option marketing be prohibited. We believe the Commission's
current regulations accurately recognize the State 's long standing consumer
protection role. We strongly urge the Commission to maintain this correct
regulatory posture.

Respectfully Submitted on behalf of the Attorneys General of
the States listed below:

Winston Bryant
Attorney General of the
State of Arkansas
J. Jordan Abbott
Assistant Attorney General

Daniel E. Lungren
Attorney General of the
State of California
Albert N. Shelden
Supervising Deputy Attorney General

Richard Blumenthal
Attorney General of the
State of Connecticut
Steve Park
Assistant Attorney General

Charles M. Oberly
Attorney General of the
State of Delaware
Tom McGonigle
Assistant Attorney General

Roland W. Burris
Attorney General of the
State of Illinois
Charles G. Fergus
Assistant Attorney General

Robert T. Stephan
Attorney General of the
State of Kansas
Theresa Nuckolls
Assistant Attorney General



Chris Gorman
Attorney General of the
State of Kentucky
Wanda Delaplane
Assistant Attorney General

Richard P.Ieyoub
Attorney General of the
State of Louisiana
Jennifer A. Johnson
Assistant Attorney General

Frank J. Kelley
Attorney General of the
State of Michigan
Tracy Sonneborn
Assistant Attorney General

Hubert H. Humphrey III
Attorney General of the
State of Minnesota
Sara DeSanto
Assistant Attorney General

Frankie Sue Del Papa
Attorney General of the
State of Nevada
Thomas Reich
Deputy Attorney General

Ernest D. Preate Jr.
Attorney General of the
State of Pennsylvania
John E. Kellv
Senior Deputy Attorney General

Jeffrey B. Pine
Attorney General of the
State of Rhode Island
Christine Jabour
Assistant Attorney General

T. Travis Medlock
Attorney General of the


